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Ly & The present draft Convention for the Consefva-
tion of Antarctic Marine Living Resources has been Prepared by.
the Australlan Delegation in response to a suggestion made at
the Extended Preparatory Meeting of the Antarctic Consultative
Parties held in London towards the end of July 1977, While the
shortness of the period since that meeting has excluded the
possibility of consultatlons between the Australlan Delegatlon
and other Consultative Parties, the present draft attempts to
accommodate the various attitudes towards the subject so far
as they are known to the Australlan Delogatlon At the same
time, even from the Australian point -of view, the text has not
been perfected. Consequently, the Australian Delegation is
obliged to describe the bresent draft as no more than a
working text placed before the Consultatlve MeeLlng w1thout

commitment to its provisions.
23 - The present importance of an attempt to deal with

the conservation of Antarctic living marine organisms hardly
needs statement. The waters south of 60° South latitude
support living resources of considerable size which form a
significant reserve of protein. The activities of a number
of States have demonstrated that it is now feasible to harvest
these resources from a number of trophic levels of the
ecoéystem. It is evident that these resources should be
utilised in a manner which not only maintains and protects
them from overexploitation but also recpgﬁises their role in

the ecasvetom






T L R T e

b i R . i b | HE B

2.

3. .~ Whilst -the problems arising from the utilisation
of these resources are the most pressing and require immediate
attention, it is important to bear in mind that the need for

conservation extends also to living organisms whose significance

is not immediately to be seen primarily in resource terms.

The Antarctic Treaty Parties have in the past demonstrated

e

their concern with the conservation of the fauna and flora

which are components of the Antarctic terrestrial ecosystem.

It seems appropriate that this wider concern should now find

some place within the framework of a Convention dealing with

the marine ecosystem.

4. The scope of this approach is reflected in the present

draft in at least three ways:

(i) it covers all the seas souvth of 60° South latitude,
including those within national jqfisdiction as
well-as'the high seas;

(ii) it also covers all-thé organisms constituling part
of the ecosystem of the area, even beyond the
geographic area of the Convention;

(iii) it is open to participation by all States which
conduct research on or harvest.the living organisms

of the area.

. These elements necessarily suggest the advantage of tackling

" the problem of conservation by way of a specific Convention.






|
L

Title The draft Convention is entitled: "Convention for
the Conservation of Antarctic Marine Living Resources". In

fact, this title is narrower than the scope of the Convention

as contemplated in its first operative paragraph, which refers

to Iiving organisms forming part of the ecosystem in the
Antarctic seas.” However, it seems important to emphasise
that,; even though the Convention is concerned with the con-
servation of all living organisms within the Antarctic marine
ecosystem, in practice the primary activity under

the Convention will necessarily be conservation of

commercially exploitable living resources.

Preamble

1. fﬁe Preamble presents in summary form the background
and objectives of the Convention: 'thé importance of the
Antarctic mérine ecosystem; the requirement of greater know-
ledge of it; the risk of over-exploitation of the system; the
heed for conservation and co-operation. The fifth paragraﬁh
fecalls the language of the first preambulér paragraph of the
Antarctic Treaty, while the sixth and seventh paragraphs identil
earlier steps taken by the Parties to the Antarctic.Treaty to

promote conservaticn in the Antarctic area.

2. ".The eighth paragraph notes the felevance of recent
deﬁelopments in the law of.the’sea - especially in relation to
the conservation and management of the living resources of the
exclusive economic zones and of the high seas. It lends
émphasis to the fact that this Convention is concerned with
conservation and management,.as contemplated in Article 61 of
the Informal Composite Negotiating Text (ICNT) of the Law of
the Sea Conference, and not with utilisation, as contemplated

in Article 62 of that Text.
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Article 1

1..

In stating the area of application of the Convention to be
the seas south of 60° South latituae, the draft follows the
apﬁroach of Article VI of the Antarctic Trcaly. llowever,
this northern limit does not coincide with either the
Antarctic convergence or with the range of movement of
living organisms which exist in the eéosystem of the

Antarctic seas. Nevertheless, the diffiéulty of estab-

lishing some precise gecographical limit other than the linc

© of 609 South latitude has confirmed the view that the northern

geographic limit should coincide with that of the Antarctic

‘Treaty. The actual implementation of the Convention

depends, of course, upon the use which the Commission
(established-under-Article 2) makes oﬁ its powers. These
are_limited in Artiéle 4(4) in order to avoid the problem
of overlap between this Convention and any other agreements

which may specifically affect species 1in the area.

No distinction is drawn in the text between seas which are
hlgh seas and those which may form part of the terrltorlal
seas or economlc zones of terrltorleq lylng south of the
Fimit. | The belief is that there is advantage in the

adoption of a single unified conservation system throughout

" the area - especially when, as is the case at present, the

principal element in an effective conservation scheme is

the collection and assessment of information. The position
of all States which are or beliecve thomselves entitled to
economic zones in the area is safeguarded by the terms of
ArticleIB (see below), as is the position of any States which
do not accept the validity or extent of any particular cconomic

Zone.
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3 While the main thrust of this Convention is tewards the
conservation of fish and other edible ocean protein, the
expressions "living organisms of the seas" and "living
organisms which form part of the ecosystem of those seas"

* . are intended to cover not only'ﬂish or other wholly
marine species, but all species.dependent on the sea,

including birds.

Article 2

s o The Commission established by this Article is the
body which gives the Convention life. Without activity
by the Commission, the Convention is inoperative, Hence
the requirements that the Commission shall meet annually
(Article 2(4)), that it should have a Secretariat (Article
2(7)) and that the Commission should be able to establish
committees to advise on matters requiriﬁg speciél

examination {(Article 3).

2 Although conﬁentions such as the Northwest Atlantic
Fishefies Conventien 1949, the Cohvention for the High
Seas Flsherles of the North Pacific Ocean 1952 and the

_North~Last Atlantic Fisheries Convention 1959 are not
identical in function with the present Convention’and
cannot, therefore, serve as comprehensive precedents for
eit, the provisions of thlS Article reflect in simplified
form the institutional features which are common to the

Commissions established under those Conventions.

3. The draft does not deal with at leasl one importanl problcm
which may engage the attention of Delegations. This is
whether the membership of the Commission should be co-

extensive with participation in the Convention.






Delegations will recoynise that if the text of paragraph 2
of this Article is adopted in its present form, and not-
withstanding the terms of Article 14, the possibility will

arise that binding decisions may be taken by a two-thirds

“majority of the Commission which could be contrary to the

prefercences of a third of the mewbership comprising, poSsit

those Parties who are most active or othecrwisc most
interested in the area.
One way of meeting this difficulty might be to permit

Parties to enter objections to the whole or part of

particular measures. Provisions of comparable effect

are contained in a number of fishery conventions. But

‘the Australian Delegation has felt it preferable at
" tlie present stage of discussion to omit such provisions,

‘principally because the precedents in which these

procedures are used relate to the exercise of economic

- rights rather than to conservation; and they may therefore

 be deemed inappropriate in the present context.

Article 3 -

k

paragraph 1. In describing the functions of the committec

as one of adviée, the Australian Delegation has assumed the
the Commission as a whole would be able in its meetlngs.

whether annual or Spec1al "to deal with all relevant

" problems, and that therefore there would be no need to

make provisions for the delegation by the Commission of am
functions to any subordinate organ. It is for considerat
however, whether the Commission should have the powcr to

delegate any of its functions to its Chairman or Vice-

Chairman for exercise between meetings.
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Paragraph 2. While there is obviously room for debate

as to the precise role of the Scientific Adviéory Committec
and its relationship to the Commission, there may well be

convenience in postponing the detailed examination of that

L]

. problem until the Commission is set up and has an

opportunity to discuss the terms K of reference of the

Scientific Advisory Committee. So far as the present

draft is concerned, the intention is'only to indicate to
the Commission the importance which the Parties attach to

ensuring that all decisions of the Commission are taken on

' the basis of sound and objective technical advice.

Article 4

i O

This Article is the centre of the operation of the
Convention. It prescribes the duties of the Commiséion
and, in so doing, indicates its functiéns and powers as
well - by implication - as the mére detailed purpbses and

objectives of the Convention.

The principal emphasis is on the collection of information

and statistics witﬁ a view to the assessﬁent of the nature

and C\LQHL of the populations oC living organis ams in fho
Area of the Convention. At the present ‘time, although a

certain amount is known in general terms about the stocks

of fish in the waters of the Antarctic vegion, there in

relatively little detailed knowledgc of the specicé
available, their location, quantities etc. A necessary
first astep, therefore, towards Lhe adnpribﬁ of ﬁpenific
conservation measures is the collection of appropriate

information.
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The use of the phrase "in accordance witﬁ such priorities
as it may determine", which appears in the chapecau of
paragraph 1, is intended to enable the Commission to
procced-about its businecss in and orderly manncr, having
regard to the more immediate need for the conservation of

some living organisms than for the conservation of others.

-_Paragraph 1(c) of the Article requires the Commission to

adopt conservation measures. Paragraph 2 identifies a
number of matters with which these measures mdy deal, but
the list is not exhaustive. As regards-items (i) and (v)
the éssumption underlying the proposed wording is that the
Commission will do no more than fix overall limits in
respect 6f quantities of any speéies'to be caught and for

restrictions on catch-effort, which will apply either to t

whole or any designated part of the seas within the scope

- of the‘Convention. The manner in whidh total allowable

catch and total catch-effort would be distributed amongst
interested Parties would be a matter for further agreement
between them, consonant with the rights of relevant

coastal States. The same distinction between conservatior

‘measures and arrangements for utilisation also forms the

basis of paragraph 5 of this Article.

Item (viii), which refefs-fo the possibility of the
establishment of an. effective system of inspection, should

be read togethér with Article 6(1)..
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Apart from the specific direction to the Commission in

paragraph 4 to take into consideration and avoid conflict

- with the Conventions which deal with the conservation of

"whales and seals in the seas covered by this Convention,

the Commission will no doubt as a matter of practice bear
in mind the relevance to its activities of such other
international instruments as the Convention on Internationa

Trade in Endangered Species of Wild Fauna and Flora 1973.

Article 6

1s

This Article contains a statement of three specific
obligations which the Convention places upon the Parties.
Paragraph 1 places the basic reéponsibility for ensuring
cbmpliénce with conservation measures upon the State whos:
nationals and vessels are engaged in activities in the
Convention area. Experience will show whether this ié
sﬁfficient to secure adequate fulfilment of conéervation

requirements. If it is not, then the Commission will

- no doubt wish to consider whether the development of a

system of inspection under Article 4(2)(viii) meets the
needs of the situation or whether it is instead desirable

to propose some amendment of the Convention under Article

In addition, paragraph 2 places upon coastal States within
whose territorial sea or exclusive cconomic zone any
conservation measures are applicable the obligation to mak

those measures part of the law of the coastal State.
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paragraph 3 is bascd upon the distinction recognisecd in the
‘emergent Law of the Sea Convention (ICNT) between
conservation and utilisation. While accepting the right

of the Parties to conclude arrangomcnlﬁ rclating to the

utilisation of stock (subject, of course,.to the rldhts

of coastal States) it provides expressly that such
.utzlisatlon apreements shell be consistent with

conservatlon measures adopted pursuant to the Convention.

Article 7

This Article contains a further, but separate,

obligation of the Farties - to provide information regarding

-operations by their nationals and vessels under their

jurisdiction as well as about the steps taken to implement

conservatlon measures adopted by the Comm1551on. The

generality of the obligation is qualified by the requirement

| that_the information shall be provided only in such. form znd

at such intervals as the Commission may prescribe.

1.

- Article 8

The differences of opinion rsgarding the extent of
rights in Antarctica which for the specific purposes of
the'Antatctic_T:eaty'were adequately dealt with-by
Article IV of that Treaty still remain basically

unresolved. This lack of resolution has some bearing

upon the pfesent draft, for although the Convention does

not affect activity on land, it does deal with activities
in seas part of wﬁich, on one approach to the question |
of rights in Antarctica, fall within the territorial-
seas and exclusive economic zone (or lie over the
continental shelves) appurtenant to the Antarctic

coasts; and rights in those seas and shelves are

dependent upon rights over the adjacent coasts.






However, the Australian Delegation considers that nothing
will be gained by seeking to resolve these difficulties,
one way or the other, in the present draft Convention.

For purposes of conservation this issue need not be

T specifieally tackled, any more than it was in the

Antarctic Treaty. But the avoidance of the problem must
be without disadvantage to either side in the controversy:
and if the coastal States'shquld be prepared to forego in
the present.context an expfess acknowledgement of their
rights} so equally it would be.expected'that those who
do not accept Coastal.State claims or rights,'would not

insist on the latter being treated as non-existent.

Approaching the matter in the way just suggested, the
draft replaces the nolion of "previously asserled Lights
of or claims to territorial sovereignty in Antarctica",

which appears in Article IV(1l)(a) of the Antarctic Treaty,

with the concept of "sovereignty, sovereign rights or

other rights in any part of the seas to which this
Convention applies", which now appears in Article 8(1)(a)
of the present draft. The words "sovereignty, sovereign
rights or other rights" are-intended to refer to the
totalitj of the rights of a coastal State in the adjacent
territorial sea, exclusive economic zone and continental
shelf. Comparable substitutions appear in subparagraphs

(b) and (c¢).

It has .not been thought necessary to repeat the reservation
of position regarding sovereignty overlthe ad jacent

Antarctic land tefritory because sucha reservation is
achieved on a continuing basis between the parties to

the Antarctic Treaty by Article IV(1l) of that agreement.






On knrninqwio eragrnph 2 of Article 3 of the present
draft, it is not appropriate to attecmpt to follow the
prccedent set by Article IV(2) of the Antarctic Treaty.
The latter provision was necessary because otherwise it
would in theory have been possible for States active 'in
Antarctica after entry into force of the Treaty to have.
gained territorial rights by virtue of such cohduct.

But this is not the case in the éituation to which the
present draft relates. Since Lcrritorinl gea, cconomic
zoﬁe and cbntingntal shelf rights exist in favour of a
State by reason only of its possession of the adjacent
coast, there is no possibility of ' a State, which merely

fishes in an area of sea without possessing sovereignty

over the adjacent territory, thereby.establishing a claim

or basis of claim to the tefritqrial sea or economic zone.
The most that it could do would be to generate an interest

of a kind which would, in accordance with Article 62(3) of

the ICNT, need to be taken into consideration by the

coasﬁal State when ultimately disposing of any surplus
of the annual yield. Conversely, lookihg at the matter
in terms of the prospectiQe conduct of a coastal State,
there is no basis on which it could be.said that its
acts or activities taking place while the Convention

is in force could strengthen or weaken its rights in
territorial seas, economic zones or continent&l shelves

since these are a legal, rather than a factual, consequence

of sovereignty over relevant areas of adjacent territory.

Accordingly, all that is called for is a provision
which excludes the attribution of legal consequences to
the one kind of activity in territorial seas or economic

zones which could have such consequences:; and that - as






indicaﬁed in paragraph 1 above - is (in the lahguage of
ICNT, Article 62(3)) habitual [ishing or suhslantial cllort
in research and identification of stocks.  Article 8(2)

of the present draft is intended to serve that purpose.

Generally in this connection Delegations may wish to bear
in mind that a reference to territorial seas, economic zone

and Continental shelves in the sea area covered by the

present draft does not necessarily refer exclusively to Suc
seas, zones or shelves l?ing adjacent to the disputed
party of the Antarctic mainland. Apart froﬁ the high seas
which also lie within the seas south of. 60° South iatitude,
there are the ﬁerritorial seas, exclusive economic zones
and coﬁtinental shelves of a number of islands sovereignty
over which isnot, ormay not be}éxposcd to the same kind
of reservations as attach to eiisting righté.or assertionﬁ

of rights in Antarctica.  Thus, south of 60° South latituc

.it is possible to identify, for example, part of the Contir

ental shelf of'Heard Island and part of the economic

'zone of the South Sandwich Islands, as well as the

territorial sea, econohic zones and continental shelves
of the Balleny Islands, Scott:Island, Peter I Island,

the South Shetland Islands and the South Orkney Ialands.
Aécordingly, any acknowledgment that there may be
territorial seas, economic zZones OX continental shelves
south of 60° South latitudé does not imply acceptance
that they necessarily attach to Antarctic territory

stricto sensu. They may equally attach to non-Antarctic

territory south of that latitude.
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Articlé 9.

This‘Article reproduces the substance of
Articieliiof the Antarctic Treaty, with the replacement

of the word "Antarctica" by "the seas to which the-present
Cénvention applies”. Since Articlé 6(1) imposes upon .
Parties an obligation to ensure compliance by their
nationals and vessels with measures adopted by the

Commission, it is understood that the main function of

Article 9 is to require Parties to encourage compliance

with the principles and purposes of the Convention by

nationals and vesels of States not Parties to the Convention.
This encouragement may best be achieved by strongly urging
the non-Parties whose nationals and vessels become interested
in the area to accede to the Convenfion pursuant to

Article 14.

Article 10

¢ L This Article contains provision for the obligatory settle

ment of disputes. It takes its lead from the approach
to this question adopted in +he Law of the Sea Conference
and reflected in the Informal Composite Negotiating Text
of 15 July 1977. The ICNT provides‘for a choice'df
settlement by the International Court of Justice, a new
tribunal to be established under the name of éhe Law of
the Sea Tribunal,arbitration or épecial arbitral procedu
Because the Law of the Sea Tribunal has not yet been‘-
estaplished, it scems sufficient to use herc a simpler
approach and provide for a system which, though obligato
enables the defendant to choose between settlement by
the ICJ and settiement'by arbitration. However, if anc

when the Law of the Sea Tribunal is established under






an operative Law of the Sca Convention, recourse to the Law
of the Sca Tribunal will be  allowed as a further

alternative. (Article 288(2) of the ICNT clecarly

- contemplates the possibility that treaties relating to

* activities in the sea, such as the present Convention, may

prescribe the Law of the Sea Convention procedure for the

settlement of disputes.)

Where there is recourse to arbitration, the process will
be governed by the arbitration annex of ICNT until such
time as a Law of the Sea Convention with comparable

provisions enters into force. Thereafter the latter

provisions will be contrdlling.

Paragraph 3 provides that where the Commission is a party

to a dispute, the dispute may be referred only to

‘arbitration. It appears necessary to refer expressly

to the Commission because most of the activity under the
Convention will be initiated by the Comﬁission rather than
by individual Parties. As only States may be parties

to disputés before the In;ernational Court,'it follows that
disputes iﬁ which the Commission is a party must be

settled by arbitration. After the Law of the Sea Tribunal

is established, the Commission will be able to appear as

i pérty in procecdings there.
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Articles 11-18

1.,

2.

These Articles contain the final clauses. They are

(with one exception) identical in content with the

final clauses of the Convention for the Protection of

: Antarctic Seals.

- The one exception is in Article 14 (Accession) which

permits accession by any State "which is engaged in
research or harvesting activities in relation Lo Lhe
living marine organisms to which the Convention applies."
This 1imitati0ﬁ upon accession has been thought désirable
because otherwise the Convention would be open to
unconditional participation by any State; and in view
of the system of majority voting-applicable to the
adoption of measures by the Commission, the possibility
of voting in the Commission without any real basis of

involvement in the Convention appears unsatisfactory.
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